Matthew D. Francois
Direct Dial: (650) 798-5669
E-mail: mfrancois@rutan.com

September 16, 2019

VIA E-MAIL
AND FEDERAL EXPRESS
Honorable Ally Medina, Mayor
and Members of the Emeryville City Council
1333 Park Avenue
Emeryville, CA 94608
Re:

Marketplace Redevelopment Project, Parcel B: Reply to AG-CCRP Public
Market, L.P. Letter

Dear Mayor Medina and Members of the City Council:
On behalf of Wareham Development (“Wareham”), we write to reply to the June 18, 2019
letter from AG-CCRP Public Market, L.P. (“Applicant”) in regard to Wareham’s May 29, 2019
appeal (“Appeal”) of the Planning Commission’s approval of the Final Development Plan for the
Marketplace Redevelopment Project, “Parcel B” (“FDP” or “Project”).1 The Council is scheduled
to consider the Appeal at its October 1, 2019 meeting. Wareham respectfully urges the Council to
schedule the Appeal for a noticed public hearing.
As the Council itself found when calling the Parcel B FDP approval up for review on May
21, 2019, it merits further scrutiny, which can only be attained through a full public hearing.
Applicant disagrees, urging you to summarily affirm the Planning Commission decision and deny
the Appeal. Such an action would be anathema to the myriad legal flaws and policy concerns with
the FDP, including that it: (1) is inconsistent with the Marketplace Preliminary Development Plan;
(2) fails to comport with aesthetics conditions of approval and mitigation measures; (3) fails to
satisfy wind conditions of approval and mitigation measures; (4) conflicts with the City’s General
Plan, and (5) will generate new or more severe significant environmental impacts, thus requiring
additional environmental review under CEQA.
A summary of Wareham’s response is provided below, followed by more detailed analysis.

Despite Wareham’s timely Appeal and periodic check-in with City Staff concerning
scheduling of the City Council hearing on the Appeal, we were only provided a copy of Applicant’s
June 18, 2019 letter (“Applicant Letter”) on August 26, 2019.
1
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Executive Summary
The City Council should not be sidetracked by Applicant’s repeated efforts to cast
Wareham as the “bad guy” for pointing out obvious discrepancies and flaws with its plans.
Wareham, a successful developer with over 40 years of experience in Emeryville and elsewhere,
is interested in a coherent and aesthetically pleasing development on the Parcel B site that brings
to fruition the promises made and requirements imposed when the Marketplace project was
approved. Parcel B is located immediately across the railroad tracks from Wareham’s
EmeryStation West and Amtrak Intermodal Station projects, and Wareham views development on
that site as a logical and potentially beneficial extension of the EmeryStation research and tech
campus.
In its response, Applicant urges the City Council to ignore completely the governing plans
for the site. Even a cursory comparison of the FDP plans to the legislatively-approved PDP plans
that comprise the zoning show that they are drastically different.2 In proposing the massive 470
foot long, 113 tall box on the 1.64 acre site, Applicant is essentially attempting to force a size 9
foot into a size 6 shoe.
Applicant also asks the City Council to overlook the Project’s divergence from conditions
of approval imposed to ensure consistency with the General Plan, Planning Regulations, and the
California Environmental Quality Act (“CEQA”). The City cannot excuse or ignore conditions of
approval, especially ones designed to address significant aesthetic and wind impacts.
The FDP is inconsistent with Urban Design goals and policies embodied in the City’s
General Plan. By providing more parking than allowed by Code, the FDP also conflicts with
Transportation goals and policies. Applicant has further not sought nor received approval of a use
permit for parking in excess of Code requirements, as required, nor would any such approval be
justified.
The Applicant also implies it has a “get out of CEQA free” pass for aesthetic impacts due
to the passage of an intervening law. But that law does not apply to the Project, as evidenced by
the City’s consistent analysis of aesthetic impacts in connection with proposed developments on
Parcel B and elsewhere in the Marketplace. It certainly would not excuse the City from requiring
the Applicant to comply with mitigation measures imposed as conditions of approval on the
Project.
Finally, DGA Architects has provided feasible alternatives that address Wareham’s
concerns with the Project. Wareham—a proven expert in research and laboratory development—
has constructed projects similar to the economically viable alternative designs it has proposed here,
and would embrace such alternatives if it were in the Applicant’s shoes.
The “FDP Plans” are dated January 9, 2019 and attached as Exhibit 9 to the April 18, 2019
Planning Commission Staff Report.
2
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I.

Wareham’s Interest

Applicant’s letter is rife with ad hominem attacks on Wareham and its interest in this
matter. Aside from this brief introductory section to clarify a few key inaccuracies, we have
elected not to respond to each snide or condescending comment. We urge the City Council to
likewise not get sidetracked by such comments and focus instead on the clear inconsistency
between the proposed and governing plans for Parcel B.
Wareham has been open and honest with respect to its concerns with the FDP for Parcel
B. Wareham objects to its design, plain and simple. Wareham is very concerned with the boxlike design of such a large structure located in close proximity to its EmeryStation West and
Amtrak Intermodal Station projects, both part of the successful EmeryStation research and tech
campus, which its developments helped foster. It is not anti-competitive nor seeking to protect
tenant views. Instead, as a long-standing property owner with a vested interest in the area and in
Emeryville as a whole, it wishes to ensure the long-term viability and health of this area. The
proposed Project design will create visual blight on the landscape as well as new environmental
impacts that the community and the City never agreed to or expected.
Applicant accuses Wareham of delay tactics and for an “elongated appeal process.”
(Applicant Letter, p. 5.) This overlooks the fact that the City Council expressed disfavor or
concern with the Planning Commission’s actions twice. Wareham is not responsible for when the
City schedules the hearing on its Appeal of an item, particularly one that the Council has also
called up for review. By casting aspersions on Wareham and its motives for filing the Appeal,
Applicant seems intent on silencing any criticism of its plans and deflecting attention from the fact
that the FDP plans do not comport with the approved PDP plans.
Applicant also makes repeated claims of “late hits” submittals by Wareham. (Applicant
Letter, pp. 4, 6, 11.) It is true that when Applicant refused to prepare a wind study and alternative
designs that comported with the PDP, Wareham retained professionals to do so at considerable
time and expense. These studies were prepared in good faith and provided to the City and
Applicant as soon as they were available. Even though Applicant expressly encouraged Wareham
to prepare alternative design plans, it now disavows such overtures, branding Wareham’s good
faith efforts in that regard as an attempt to “circumvent the Planning Commission and approval
process to control design of competitors’ projects” and “control the cluster and monopolize
Emeryville’s research and development facilities.” (Applicant Letter, p. 4 and p. 5, fn. 4.)
Even if these could be considered “late hits,” Applicant is hardly in a position to complain.
When it finally did prepare a wind study, it submitted it to the City on May 13, 2019, the day
before the continued Planning Commission hearing. Instead of continuing the hearing to
meaningfully consider the report and/or to have it peer reviewed, the Planning Commission simply
accepted it without any reservations or questions.3 Also, even though Applicant appears to have
3
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been timely provided a copy of Wareham’s Appeal, Wareham was not afforded the same courtesy
with respect to Applicant’s June 18, 2019 letter.
Additionally, Applicant’s claim that the Appeal is somehow limited in scope due to the
City Council’s prior remand of the FDP to the Planning Commission is belied by the City Code
and by the Commission’s own action on the FDP. The City Council’s review of a Planning
Commission decision, especially one like the FDP that the Council itself called up for
consideration, is de novo. (Emeryville Planning Regulations §§ 9-7.1402, 9-7.1403, 9-7.1405, 97.1406, 9-7.1407.) Even the Planning Commission considered the entirety of the FDP at its
approval hearing, purporting to adopt all findings pertinent to FDP approval. (See Planning
Commission Resolution No. FDP18-001R.)
II.

The FDP Is Inconsistent With The Governing PDP And Thus May Not Be
Approved.

Applicant’s claim that the FDP features were “already approved” in the context of the
Marketplace Redevelopment Project Environmental Impact Report (“EIR”) and PDP is absolutely
and unequivocally 100 percent false. (Applicant Letter, p. 4.) The approved EIR and PDP
included a compatible, proportioned development on Parcel B, not a massive, 470 foot long and
113 foot tall box.
Applicant’s contention that the plain inconsistency between the FDP and PDP can be
ignored based on the overarching principles behind the PUD District or general zoning parameters
set by the PDP is not well taken. Wareham does not disagree that the general purpose of a PUD
District is to allow for the creation of flexible zoning districts in terms of design and development
standards. But once those standards have been set in the PDP, those are the standards that govern
development of the site.
Applicant claims that the PDP and associated EIR established a development envelope with
numeric standards that control. This is not end of the story. The PDP consists of both numeric
standards and graphics illustrating how those standards will be implemented on the site. In order
to accept Applicant’s position, the City would need to ignore the approved PDP plans (“Approved
Plans”) altogether.4 The City cannot do so, however, because the Approved Plans are a mandatory
element of the PDP. The City’s own Code and the PDP conditions specifically require adherence
to them. (See Emeryville Planning Regulations §§ 9-7.1006(a)(2), 9-7.1009(b)(1), 9-7-1004(b),
and 9-7.1104(a)(4)-(a)(5); see also PDP Condition 1.B, entitled “APPROVED PLANS” [“The
provide notice or a reasonable opportunity to be heard as to the new wind study, which it had only
received 25 hours before, thereby depriving Wareham and others of their constitutional right to
procedural due process. An additional public hearing is justified on this ground alone.
4
The Approved Plans are attached hereto as Exhibit A. In our May 29, 2019 Appeal, we
inadvertently attached related plans also prepared by Heller Manus. We apologize for any
confusion caused thereby.
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future Final Development Plans for each phase of the project, shall substantially comply with the
plans PDP plans [sic] dated April 16, 2008, entitled “Marketplace Redevelopment” prepared by
Heller Manus Architects, pages 1 to 15 . . ..”].) If the Council were to embrace Applicant’s view,
it would effectively nullify the plans for every adopted PDP in the City, including those pertinent
to Bay Street, Pixar, and the Sherwin Williams site.
Even if one looks only at development envelopes and numeric standards, the Applicant can
build up to 120,000 square feet of office space across five levels in the approximate center portion
of the site. Applicant’s proposal for 160,000 square feet of lab space over three levels across the
entire site violates the numeric standards and exceeds the development envelope in the PDP. In
contrast to the FDP’s 53,500 square feet per level, the PDP allowed only 24,000 square feet per
level.
Applicant’s claim that the Approved Plans allowed 120 feet in height across the entirety of
Parcel B is simply not true. (Applicant Letter, pp. 7, 8, 24.) The Illustrative Bird’s Eye View of
Site (pages 6-7 of the Approved Plans) shows clear and unmistakable step-downs in height on the
north and south ends of the building.5 These step-downs in height are also described in text form
on pages 2, 4, and 5 of the Approved Plans. Those pages show a 5-story office building in the
approximate center of Parcel B (Office 1), with two floors of commercial fronting Shellmound
(Commercial E) on the north, in front of five levels of structured parking (Parking C), as shown in
the figure below.6

5

This figure is identical to the approved PDP project analyzed in the Final EIR. (See Figure V6, Marketplace Redevelopment Project EIR, Reduced Main Street Alternative, Illustrative
Axonometric (Bird’s Eye View) of Built Project.) The CEQA Findings likewise refer to the
development of the northern portion of the Shellmound site with “120,000 square feet of mid-rise
offices (5 levels, 120 feet), five levels of structured parking, and 29,150 square feet of low rise (2
levels) commercial between the structured parking and Shellmound Street.” (CEQA Findings, p.
2.)
6
The structured parking was to extend over the length of the site such that the 5-story office
building in the center could be built on top of the 5-story parking structure provided the overall
height on that portion of the site did not exceed 120 feet.
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Each of these features is shown in a different color/shading to distinguish one from the other. It is
only the separately colored area for the office element where up to 120 feet in height is allowed.
If 120 feet in height were allowed across the entire parcel, then more square footage would have
been allowed by the PDP. The PDP thus did distinguish between heights on Parcel B and it is
disingenuous for Applicant to contend otherwise.
Applicant is asking the City Council to ignore entirely the plans it approved in tandem with
the approved development standards when the Marketplace rezoning action was taken.
Applicant’s request is contrary to the approvals as well as generally accepted principles of statutory
construction. Applicant’s interpretation that the 120 foot height standard applies to the entire
parcel cannot be harmonized with the Approved Plans and would render them surplusage.7 The
City Council is not at liberty to violate the enacted zoning standards unless and until the PDP is
legislatively amended to accommodate Applicant’s change in development direction.
Moreover, Applicant’s characterization of the PDP “as a total development envelope, with
limitations based on the total scope of development and the associated environmental impacts” is
(Applicant Letter, p. 8.)
In
directly at odds with a recent court ruling.
stopthemillenniumhollywood.com v. City of Los Angeles (2019) 39 Cal.App.5th 1, the Second
Appellate District set aside an EIR which simply analyzed the conceptual “impacts envelope” of
a proposal as opposed to detailed plans showing “what buildings would be built, where they would
be sited, [and] what they would look like” for failure to comply with CEQA’s requirement for an
accurate, stable and finite project description. (39 Cal.App.5th at 19.) In support of its ruling, the
Court of Appeal reasoned as follows:
In this case, the project description is not simply inconsistent, it fails to describe the
siting, size, mass, or appearance of any building proposed to be built at the project
site. The draft EIR does not describe a building development project at all. Rather,
it presents different conceptual scenarios that Millennium or future developers may
follow for the development of this site. These concepts and development
scenarios—none of which may ultimately be constructed—do not meet the
requirement of a stable or finite proposed project.
(30 Cal.App.5th at 18.) Of course, the City here analyzed and approved plans in conformance
with this case so that the EIR and PDP could not have been challenged on the same basis. But the
spirit of this court decision would be violated if Applicant’s amorphous view of the PDP were to
be embraced by the City.
It is also important to remember that it not just Wareham who has observed that the FDP
does not conform to the PDP. Jeffrey Heller of Heller Manus, the firm that prepared the PDP
7

(County of San Diego v. Commission on State Mandates (2016) 7 Cal.App.5th 12, 32;
Sustainability, Parks, Recycling & Wildlife Defense Fund v. Department of Resources Recycling
& Recovery (2019) 34 Cal. App. 5th 676, 701.)
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Plans, wrote in a May 28, 2019 letter that “the current building design does not substantially
comply with the Original Development” and “significantly diminishes” it in various specified
ways. (The “Heller Manus Letter” is attached as Exhibit E to Wareham’s Appeal.) Applicant
provides no detailed, reasoned response to this critique. Instead, its lawyer claims that a “more
careful review” would “likely lead Mr. Heller to a different set of observations.” (Applicant Letter,
p. 9.) Mr. Heller is a well-known and respected architect. He did carefully review the plans before
authoring a letter indicating that they were not consistent with his PDP plans, and the unsupported
suggestion to the contrary is insulting and unpersuasive.
Lastly, Applicant claims that development on Parcel A is relevant, citing the fact that
Wareham participated in the public review process for the building on Parcel A resulting in a
shorter building that arguably “created more project-wide capacity in comparison to the approved
PDP.” (Applicant Letter, p. 9.) The Applicant notes there was no gap between Parcel A and B in
the PDP, since “ground level retail” was proposed to be constructed there, citing the Approved
Plans. Not only does Applicant admit that the PDP shows ground-level retail where the FDP
proposes a 5-story office/parking structure, the relevant setback at issue is between the taller
portions of the buildings on Parcel A and Parcel B. The setback between those two structures has
been reduced from 76 feet to 58 feet, a plain inconsistency between the PDP and FDP.
III.

The FDP Does Not Comply With Conditions Of Approval And Mitigation
Measures And Thus Cannot Be Approved.

In addition to the FDP’s failure to comply with the PDP, the FDP does not comply with
conditions of approvals that the City Council found necessary to achieve consistency with the
General Plan and Planning Regulations and to avoid significant environmental impacts. The FDP
for Parcel B does not satisfy key conditions of approval in the areas of aesthetics and wind. The
conditions of approval cannot be ignored or altered unless the PDP is amended by City Council
action following Planning Commission recommendation. In addition, since such conditions
originated as mitigation measures under CEQA, they cannot now be altered without analysis of
the impacts of the development without such mitigation measures (which would likely necessitate
a subsequent or supplemental EIR).
A.

Aesthetics Conditions of Approval and Mitigation Measures

In regard to aesthetics, Wareham submitted a comprehensive analysis from DGA
Architects, explaining in careful detail how the proposed FDP plan fails to comply with Condition
II.E. (See May 29, 2019 letter from Scott Williams, DGA Architects, to Rich Robbins, Wareham
[“DGA Letter”], attached as Exhibit E to Wareham’s Appeal.) In response, Applicant contends
the FDP comports with these design standards. It also casts aspersions on DGA’s review claiming
a “more careful review” would lead Mr. Williams, a Design Principal with DGA, to a different set
of conclusions. (Applicant Letter, p. 14.) Mr. Williams did thoroughly review the plans and
provided a thoughtful and well-reasoned critique of them. Such concerns cannot be brushed aside
or summarily dismissed.
2696/028208-0002
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Also contrary to the Applicant’s assertions, the Planning Commission did not make any
sort of detailed findings related to compliance with Condition II.E. In one paragraph, the Planning
Commission purported to find the Parcel B FDP consistent with Condition II.E, citing the “shorter
building heights for Parcel A” and an 8-foot shorter building on Parcel B. (Planning Commission
Resolution No. FDP18-001R, p. 4.) The Planning Commission also cited figures showing the
massing from the irrelevant north and south elevations instead of the 470 foot long west and east
elevations of the structure. (Id.) A response to Applicant’s claim of compliance with various
aesthetic conditions is set forth below.
1.

Condition II.E.1: “The proposed structures shall adequately
reference, and be visually compatible with and not detract from the
surrounding industrial buildings.”

The Applicant claims that like surrounding industrial buildings, the Project’s design “starts
with a simple form and massing, making a modest expression of its structural frame.” (Applicant
Letter, p. 11.) The Applicant notes that the building employs big windows to provide as much
daylight as possible “in harmony with neighboring industrial buildings.” (Id.) Applicant states
the building’s lack of stepbacks and articulation is driven by a desire to not detract from “the
authenticity and spirit of the surrounding industrial edifices.” (Id.)
The Applicant neglects to mention that four of the eight stories will be above-ground
parking. The lack of stepbacks and articulation is to maximize net rentable square footage, not to
achieve consistency with industrial edifices. The Public Market is supposed to be a modern,
mixed-use development, not some of sort of homage to an industrial amusement park. As noted
by Scott Williams, Design Principal with DGA, the Parcel B FDP design “does not adequately
reference and is not visually compatible with surrounding existing industrial buildings, or
approved mixed use buildings on Parcels A, C and D” and “does not take any cues from industrial
buildings in Emeryville.” (DGA Letter, p. 3.)
Applicant claims that the building’s form, scale, massing, materials and articulation are a
direct response to the surrounding industrial buildings and to the vision of the original PDP created
by Heller Manus. (Applicant Letter, p. 14.) Jeffrey Heller strongly disagrees with Applicant’s
characterization, noting in his May 28, 2019 letter that the proposed building design “significantly
diminishes the Original Development Plan” and “does not substantially comply with the Original
Development.” (Heller Manus Letter, pp. 1-2.)
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2.

Condition II.E.1: “Create streetscape vitality and enhance the
pedestrian experience through detailed treatment of building
facades, including entryways, fenestration, and signage, vertical
walls broken up with architectural detailing, protruded and
recessed tower elements, stepped-back upper floors to provide
appropriate building height transitions to adjacent buildings, and
through the use of carefully chosen building materials, texture and
color.”

Applicant contends that Parcel B’s design fosters a vibrant streetscape, citing the active
uses that will line the building’s street frontages as well as the “detailed treatment of building
facades” at the ground floor level. (Applicant Letter, p. 11.) Yet nothing in Applicant’s response
nor in the FDP Plans demonstrates that the design of the street-level retail uses is intended to ensure
that it is active. Moreover, the condition applies to the entire building, not just the ground floor.
Specifically, the condition calls for “detailed treatment of building facades,” “vertical walls broken
up with architectural detailing,” “protruded and recessed tower elements,” and “stepped-back
upper floors.” Unlike the PDP design for Parcel B, the proposed FDP design achieves none of
these features. Instead, the FDP height and massing dominates Parcel A and Parcel C and even
the existing Marketplace Tower.
As correctly noted by Jeffrey Heller in his critique of the plans:
The current building proposal rises vertically from the street without any
meaningful relief or articulation and the upper portion covers the entire width and
length of the building’s footprint. This proposal does not have any building height
transition or step back upper levels of buildings to transition to adjacent lower
building heights as listed in the Emeryville guidelines. The current proposal makes
a canyon out of Shellmound Street and does not have variation and articulation
through changes in height and massing.
The building consists of large floor continuous 53,500 square foot floor plates with
no separation, tapering, step backs or otherwise employing a reduction in massing.
The current building proposal does not incorporate a distinguishable base, middle,
and top for creating a more articulated design. It is a “super block” without any
surfaces with three-dimensional elements that create a visual play of light and
shadow.
(Heller Manus Letter, p. 1.)
Moreover, the FDP Plans do not demonstrate conformance with the Shellmound
Streetscape Design Guidelines, including defined and enhanced pedestrian, public amenity, and
frontage zones, street furnishings and amenities, multi-modal facilities, planting, and public art.
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Also missing from the plans is a special architectural feature on the southwest corner of the site as
called for by the Vision Diagram on page 42 of the Design Guidelines.
3.

Condition II.E.1: “Design of building facades shall include
sufficient articulation and detail to avoid the appearance of blank
walls or box-like forms.”

Applicant claims that the building’s massing is “simple, but not box-like.”8 But as
correctly noted by DGA Architect Scott Williams, the project is a rectangular box measuring 470
feet long, 122 feet wide and 113 feet high. “With the exception of a stair/elevator towers at either
end, the massing result of the garage and lab floors above are identical, contributing to an
overwhelming box-like form.” (DGA Letter, p. 5; see also DGA Letter, p. 8 [“The bulk and mass
of the project is box-like and makes no attempt to transition to the mixed use residential scale of
the neighborhood.”].) By comparison, Mr. Williams notes that the alternative designs provided
by his firm at Applicant’s request would comply with PDP Condition II.E by “breaking the boxlike form into a massing strategy that transitions to neighboring buildings . . ..” (Id.)
4.

Condition II.E.2: “All proposed new buildings shall be shown in
detail including building materials, colors, skin, and fenestration.
Towers and buildings along the rail road tracks shall be articulated
with treatment such as variations in building planes, colors and
materials, balconies and trellises to ensure that no visual wall is
created along the railroad right of way. Visible exteriors of the
structures shall be designed to blend in with the urban fabric of the
neighborhood.”

The Applicant claims the FDP structure comports with this condition because it has foursided architecture. Yet, as Mr. Williams observes, there are no variations in building planes on
the east facade of the building to modulate its massive scale. Instead, the metal panels are flush to
the window frame and the glass is only a few inches back from the face of the panel. Further, there
are no balconies or trellis-like elements that break down the scale of the east facade. Both east and
west facades incorporate the same frame and window system and same dark color palette except
for the entry bay on the west. As a result, Mr. Williams notes the design creates a “long visual
wall with no articulations in the massing to blend in with the urban fabric of the neighborhood.”
(DGA Letter, p. 7.)

8

(Applicant Letter, p. 12.) Contradicting itself, the Applicant goes on to quote Planning
Commission Chair Barrera who observed that the overall building design is “rectangular or boxlike in form.” (Id. at p. 13.)
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5.

Condition II.E.5: “Building heights shall not exceed the heights
shown in the Preliminary Development Plan.”

Applicant again ignores entirely the Approved Plans, claiming the right to build a 120 foot
tall by 470 foot long box. The Approved Plans only allowed up to 120 feet in the center of the
site. A much lower level is allowed on the north and south ends, e.g., two floors on Commercial
E and five floors on Parking C (the podium parking that extends the length of the site). Thus,
contrary to Applicant’s statement at page 24 of its letter, the approved PDP plans did distinguish
between heights on Parcel B, calling out 2-stories and 5-stories on the northern and southern
portions and up to 120 feet (including 5 levels of office) in the center of the site only.9 While the
highest level of the proposed FDP structure does not exceed the approved height for the building,
an approximately 200 foot longer portion of the FDP building is proposed to be constructed at a
taller height than shown on the Approved Plans. Thus, the building height indeed exceeds the
height allowed by the PDP such that this condition is not met.
Failure to meet any one of these aesthetic conditions would disqualify the FDP from
eligibility for approval.10 Clearly, since the FDP structure was not designed to meet any of these
conditions, it cannot be approved.
B.

Wind Conditions of Approval and Mitigation Measures

Applicant first claims that it is unclear that the wind mitigation measure was intended to
apply to Parcel B. (Applicant Letter, p. 14.) The Final EIR refers to the potential for the
Shellmound mixed use building to substantially increase ground-level winds and the mitigation
measure likewise refers to the site. (Final EIR, pp. 131-132.) The Environmental Checklist
prepared by the City for the FDP likewise states the wind mitigation measures apply and “will be
incorporated into the Parcel B FDP Project.” (Environmental Checklist, p. 13.) The Planning
Commission also referenced these measures in its approval of the FDP. (Planning Commission
Resolution No. FDP18-001R, pp. 4-5). Thus, the measure clearly applies to the Project.
Condition II.B imposes all mitigation measures as conditions of approval on the Project.
Mitigation Measure WIND-1 requires a design review of the building by a qualified wind
(See also Final EIR, p. 96 [describing development on Parcel B as follows: “120,000 square
feet of mid-rise offices (5 levels, 120 feet), five levels of structured parking, and 29,150 square
feet of low rise (2 levels) commercial between the structured parking and Shellmound Street.”]
and p. 128 [referring to “mid-rise towers on the Shellmound site”].)
10
In his letter, Mr. Williams also explained how the FDP design failed to comply with the portion
of Condition II.E.1 requiring that exterior materials be selected for enduring aesthetic quality and
long term durability as well as compatibility with the design of surrounding buildings. Mr.
Williams noted that the largely dark grey color palette was not compatible with surrounding
buildings and that metal panels painted in this color scheme would not have a long lifespan. The
Applicant provides no response to the Project’s failure to comply with this condition.
9
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consultant. Such review is to evaluate specified design guidelines to reduce wind impacts to a less
than significant level. Those guidelines include: (1) the use of architectural devices such as surface
articulation, variation, variation of planes, wall surfaces, and heights, as well as the placement of
step-backs and other features for west and southeasterly building faces; (2) the use of properlylocated, landscaped materials and porous materials (e.g., vegetation, hedges, screens, latticework,
perforated or expanded metal); (3) avoidance of narrow gaps between buildings where westerly or
southeasterly could be accelerated; and (4) avoidance of breezeways or notches at the upwind
corners of the building.
Neither the qualitative nor the belated quantitative wind analyses submitted by the
Applicant in connection with the Planning Commission’s review of the FDP constitute a windfocused design review of the structure. The analysis provided by Donald Ballanti concluded the
design was fine “as is” and did not analyze any of the guidelines mandated for evaluation. As
explained above, and contrary to this condition of approval, the west and southeast building faces
have not been articulated and modulated through the use of architectural devices such as surface
articulation, variation, variation of planes, wall surfaces, and heights, and/or the placement of stepbacks and other features.
Contrary to Mr. Ballanti’s conclusions, CPP Wind Engineering & Air Quality Consultants
(“CPP”) found that the tall and wide Parcel B building, oriented with its wide axis across the
prevailing wind direction, would result in significant downwash of high winds along the face of
the structure, between Parcels A and B, along the tracks north of the Amtrak Station, and at the
south amenities deck of EmeryStation West.11 (See CPP Wind Report, attached as Exhibit G to
Wareham’s Appeal.) CPP also found that the proposed FDP building would create a narrow gap
between the buildings on Parcels A and B, resulting in “[s]ignificantly increased ground-level wind
speeds” compared to the PDP design. (Id. [noting the measured wind speeds between Parcel A
and B exceed the comfort criterion and nearly meet the hazard level, rendering those areas
“unsuitable for typical pedestrian use.”].) As acknowledged by the Applicant, such a gap does not
exist in the PDP building configuration. (Applicant Letter, p. 9.)
The significance criterion in the EIR asked whether the exposure, orientation, and massing
of a proposed structure would substantially increase ground-level winds. The Draft EIR
specifically noted that massing is important in determining wind impact and that generally “flat,
slab-shaped buildings surfaces have the greatest potential to create wind problems” and that a
building oriented with its wide axis across the prevailing wind direction “will increase groundlevel winds more than a building oriented with its long axis along the prevailing wind direction.”
(Draft EIR, p. 335.) As noted by Jeffrey Heller, the proposed building “has only minimal wind
shelter from other structures and has a relatively broad and continuous west face where there is a
pedestrian promenade.” (Heller Manus Letter, p. 2.) The building as a “tall, unbroken structure.
. . will intercept a substantial amount of wind” which will “tend[] to be accelerated around the base
11

CPP also opined that the naturally ventilated parking garage would not significantly mitigate
the flow acceleration between the buildings.
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of the building.” (Id.) Mitigation Measure WIND-1 asks whether the structure “could reach
hazardous levels.”12
Even compared to existing conditions, Table 1 of the Preliminary Wind Study prepared by
RWDI shows that the Project would increase wind speeds at 11 of the 45 locations studied, some
by as much as 4-5 mph. There is no analysis whatsoever in the RWDI study or Environmental
Checklist of whether this increase is significant. The RWDI study also shows that wind speeds
would equal or exceed 26 mph at 25 of the 45 locations studied. According to the EIR, at such
wind speeds, “use of umbrellas is difficult, hair is blown straight, walking steadily becomes
difficult, and wind noise is unpleasant.” (Draft EIR, p. 334.)
Table 2 of the RWDI study shows the wind comfort level being exceeded at one-third (15
of 45) of the locations studied. The fact that this is less than existing conditions is irrelevant in
terms of it being significant and requiring mitigation.13 The Applicant has not compared the wind
effects of the proposed Parcel B structure to the one in the PDP Approved Plans, claiming it is
irrelevant and not germane. Applicant is wrong, as evidenced by its own comparison of traffic,
shade and other topics to the approved PDP. (CEQA Guidelines § 15162 [in subsequent review
context, CEQA requires an agency to consider whether a project would result in new or
substantially more severe impacts than those previously identified].)14
Finally, Applicant cites lay opinion of Planning Commission members regarding wind
impacts. But wind is a technical topic requiring study by experts. (See, e.g., Jensen v. City of
Santa Rosa (2018) 23 Cal.App.5th 877 and Joshua Tree Downtown Business Alliance v. County
of San Bernardino (2016) 1 Cal.App.5th 677.) Thus, the opinions of the commissioners as to this
point are not relevant.
Because the FDP fails to comply with the wind conditions of approval (also mitigation
measures), its approval cannot be upheld.

Contrary to Applicant’s claim, the measure does not say “exceeded,” it says “could reach.”
Thus, instances where the hazard condition is “nearly met,” of which there are several, are relevant.
13
Many of the locations where the wind comfort level are currently exceeded (shown on Figure
2A of the RWDI report) are not used for pedestrians or public seating. Thus, this is the proverbial
case of a tree falling in the forest.
14
To the extent the analysis is compared to existing conditions, it is the functional equivalent of
a negative declaration. Because Wareham has presented substantial evidence of a fair argument
that the Project may result in significant wind impacts, an EIR is required. (Public Resources Code
§ 21080(d); Friends of “B” Street v. City of Hayward (1980) 106 Cal.App.3d 988.)
12
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IV.

The FDP Is Inconsistent With The City’s General Plan And Cannot Be
Approved.

Applicant provides no response or rebuttal to the claim that the Project conflicts with the
overarching goals and policies of the General Plan’s Urban Design Element. These goals and
policies require new development to step down and back from lower-scale development and the
street edge, avoid bulk and blank walls through vertical and horizontal articulation, and employ
changes in height, massing, and/or design character to create careful transitions in scale and
density. (General Plan, Policies UD-P-33, UD-P-36, UD-P-38; see also General Plan, pp. 5-18
and 5-35.) As noted previously, the FDP building fails entirely to satisfy these directives, being
composed instead of extremely long, uninterrupted, blank walls that are not stepped back or
articulated in any meaningful way.
Applicant makes the remarkable claim that the FDP design is more compact in its
disposition than the PDP design and thus is consistent with Policy UD-G-11 (Sky Exposure).
(Applicant Letter, p. 19.) In support of this claim, Applicant admits that the FDP design is
substantially different than the PDP design, which it acknowledges had a 5-story base element that
extended from end-to-end of the site as opposed to the proposed 8-story structure which extends
nearly from end-to-end. (Id.) The difference in design is also highlighted in the shadow studies,
discussed below.
At a time when the City is considering eliminating minimum parking standards and
encouraging people to take transit,15 the Project provides at least 60 excess parking spaces. (See
FDP Plans, Sheet A0.02 [acknowledging that 240.8 spaces are required by Code for the
research/development use whereas 300 spaces are provided for this use]; Emeryville Planning
Regulations § 9.4-404, Table 9.4-404 [requiring 1.5 spaces per 1,000 gross square feet of Research
and Development type uses].)16 This is contrary to General Plan goals and policies that call for
“reducing dependence on the automobile,” “avoiding excessive [parking] supplies that discourage
transit ridership and disrupt the urban fabric,” and “encourag[ing] walking, bicycling, carpooling,
and transit use.” (See Transportation Goal T-G-8 and Transportation Policies T-P-49, T-P-51, TP-52; see also General Plan Guiding Principle 5 [“The General Plan fosters and provides incentives
for alternative transportation modes, including transit, car/vanpooling, bicycling, walking, and
telecommuting.”].)
In connection with the recent request to eliminate the grocery store required as part of
Parcel C, the Applicant stated that the vast majority of Marketplace Food Hall patrons arrive by
foot and that parking demand was more like an urban environment than a suburban one.
15

The Planning Commission held a study session on July 25, 2019 to consider Code amendments
to eliminate minimum parking requirements.
16
Even if the Project were to be viewed as “grandfathered” under a previous, higher parking
standard, the FDP Plans still show 42 more parking spaces than allowed by the PDP conditions
and Approved Plans.
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(Testimony of Mark Stefan at August 22, 2019 Planning Commission meeting.) Given that the
site is served by Emery-Go-Round and is located very close to the Amtrak Station, one has to ask
why the Applicant is insisting on substantially over-parking the site.
Further, Applicant has not sought nor received approval of a use permit for the excess
spaces, as required. (Emeryville Planning Regulations § 9.4-404(h)(2).) In order to grant a use
permit to provide more than the allowed maximum number of parking spaces, the Planning
Commission must find that (1) the applicant has “convincingly demonstrated that the additional
parking is required to meet the anticipated parking demand of the proposed uses” and (2) “the
provision of the additional parking will not result in an overdependence on automobiles and will
not adversely affect transit, bicycle, or pedestrian access to the site or other adjacent uses.” (Id.)
In sum, the FDP remains inconsistent with the City’s General Plan and the abovereferenced Planning Regulations. As such, approval of it would be void ab initio.
V.

The FDP Cannot Be Approved Without Further CEQA Review.

Citing a state law that took effect after the EIR was certified, Applicant claims that aesthetic
mitigation measures “arguably” cannot be imposed on the Project. (Applicant Letter, p. 21 citing
SB 743, codified at Public Resources Code § 21099.) The PDP was approved 11 years ago and it
is subject to the conditions imposed at that time unless and until they are changed. (Terminal
Plaza Corp. v. City and County of San Francisco (1986) 186 Cal.App.3d 814, 829 [court orders
developer to comply with condition of approval requiring 12-foot pedestrianway, reasoning that
city had ministerial duty to enforce its imposed condition of approval]; see also Katzeff v.
Department of Forestry & Fire Protection (2010) [court overturns a project approval that
eliminated a previously-imposed wind mitigation measure].) Furthermore, the City retains
authority to impose aesthetic conditions under not just CEQA but as conditions of approval under
the City’s planning authority and it did so here. (See Public Resources Code § 21099(d)(2)(A)
[noting SB 743 does not “affect, change or modify the authority of a lead agency to consider
aesthetic impacts pursuant to local design review ordinances or other discretionary powers
provided by other laws or ordinances.”].)
The EIR found that the aesthetic and wind mitigation measures were needed even without
the added space and changed design for Parcel B, so they are even more important now. As
explained above, the Project does not comply with these conditions and mitigation measures. The
change in building design (which clearly affects wind and aesthetics), as well as the failure fully
to implement the adopted mitigation measures, implicates new or substantially more severe
environmental effects that must be addressed under CEQA before the FDP approval can be
considered. This issue is not adequately addressed in the City’s Environmental Checklist for the
FDP.
The CPP analysis demonstrates that the Project would substantially increase ground-level
winds compared to the approved PDP building between Parcels A and B and at other designated
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sensor locations. (See Exhibit G to Wareham’s Appeal.) Jeffrey Heller concurs stating the wind
exceedances in the area will be “very uncomfortable and will likely occur often.” (Heller Manus
Letter, p. 2.) As such, design modifications are required to reduce impacts to a less than significant
level.
The shadow impacts of the approved PDP development, including the clearly delineated
“tower” element of the Parcel B structure, is shown on pages 10-15 of the Approved Plans. The
shadow impacts of the proposed monolithic Parcel B structure is shown on Sheet A2.10 of the
FDP Plans. Compared to the PDP, the FDP structure will result in greater shadow impacts
especially during the winter solstice. Jeffrey Heller concurs that the new design will result in
additional adverse shadow impacts, noting:
The length of the proposed building is unprecedented. The visual bulk exceeds that
of any building of this height in the East Bay and will cast excessive shadow on
Shellmound Street in the morning, throughout the year. The design of the proposed
buildings should consider shadow impacts on surrounding areas for sidewalks and
streets.
(Heller Manus Letter, p. 1.) Yet, the Environmental Checklist (prepared before the Project shadow
studies were submitted) provides no analysis, let alone explanation, as to why this substantially
more severe significant impact cannot be reduced or lessened through adherence to feasible
alternative plans, such as those proposed by Wareham.
Applicant references the trip comparison analysis prepared by Kimley Horn. This was not
a traffic analysis. Unlike traffic studies conducted for other FDPs, it did not update baseline traffic
conditions or provide any meaningful analysis of traffic impacts at nearby intersections or freeway
segments. For instance, in its approval of prior FDPs for Parcel B and Parcel C, the City relied on
a traffic analysis comparing existing traffic volumes to the existing and forecasted conditions
documented in the project EIR to determine if baseline conditions have substantially changed since
the PDP was approved. (See May 18, 2015 Memorandum from Fehr & Peers to City regarding
Marketplace Transportation Assessment.) That memo is now four years old and should be updated
before the City takes action on the Project.
Finally, Applicant makes a “strawman” argument that CEQA does not protect private
views. (Applicant Letter, p. 25 [“[W]hile not directly addressed in the Appellant’s letter, we feel
compelled to address what may be Appellant’s concern – views.”].) Wareham does not contend
otherwise. Its concerns with the Project are and always have been centered on the Project’s design.
We do wish to point out, however, that the Marketplace EIR did specifically consider both public
and private views in its analysis. (See, e.g., Final EIR, pp. 97, 127-128 and Draft EIR, pp. 5, 297318, 369, 375, 380, 382, 388, 395-396, 399, 404, 414, 428.)
Because the FDP will result in new or substantially more severe impacts than were
identified in the EIR for the PDP, subsequent CEQA review is required.
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VI.

Viable Design Alternatives Are Available For Parcel B.

Contrary to Applicant’s assertions, the alternative designs proposed by Wareham do in fact
address its concerns regarding the Parcel B FDP. Either design alteration (Option 1 or Option 1A)
would increase the separation between the Parcel B building and the closest structure on Parcel A
from 58 feet to 125 feet. This would significantly “break up” what is currently 868 feet of nearly
uninterrupted wall.
As noted at the outset, Wareham is not at all opposed to development of Parcel B consistent
with the PDP and applicable conditions of approval and mitigation measures. Wareham has
attempted to engage in meaningful conversations with the Applicant about the issues raised herein.
Wareham representatives met with the Applicant on August 9, 2019. At that meeting, the
Applicant showed Wareham an alternative FDP plan to add several levels of additional parking
and multiple levels of commercial space, resulting in a project that was 30 to 40 feet taller and
50,000 square feet more dense than the already non-compliant FDP Plans. (See August 21, 2019
letter from Geoff Sears to the City Council attached hereto as Exhibit B.)
Since the Applicant consistently refused to prepare any alternative designs to address
Wareham’s concerns before the Planning Commission considered the FDP Plans, Wareham asked
DGA to create alternative designs whose massing reduces significantly the negative impacts on
the Wareham campus and on the public Amtrak Intermodal Station. These alternatives are
attached as Exhibit H to the Appeal.
Applicant claims the alternatives are cost-prohibitive and not counter-balanced by any
additional revenue-generating space/use. Neither statement is true. These options were developed
by an experienced research and development/lab architect working in tandem with a proven lab/life
science campus developer steeped in knowledge about the pertinent market demands and
economic realities. Option 1 would yield a project with the same rentable area as the FDP building,
with tall and large floorplates that lab users seek and parking that meets Emeryville Code
requirements. Applicant’s claim that this option is not feasible as it would undermine the parking
needs of the entire center, including Food Hall customers, is directly contrary to Mark Stefan’s
testimony to the Planning Commission on August 22nd, when he said the parking demand for the
Marketplace is “more like an urban environment than a suburban environment,” citing pedestrian
counts and studies prepared by International Parking Consultants.
If the Applicant and the City on some basis believe it is essential to maintain the aboveCode parking ratio of the FDP proposal, Option 1A accomplishes that by adding one below-grade
parking level. Applicant complains about the cost of below-grade parking in Option 1A. Yet,
Wareham, an experienced and successful lab developer, has implemented below-grade parking on
several of its buildings, including at least three in Emeryville: EmeryStation East, Terraces at
EmeryStation, and Stanford Health Care. Option 1A is an economically viable design that
Wareham can confidently state it would be prepared to implement on this site to minimize the
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overall bulk and size of the proposed Project, including the less-attractive garage portions of the
development.17
********************
In closing, Wareham requests that the City Council schedule a public hearing on the Appeal
and, at such hearing, overturn the Planning Commission’s approval of the FDP. Such action is
warranted given that the FDP: (1) is inconsistent with the Marketplace PDP, (2) fails to comport
with aesthetics conditions of approval and mitigation measures, (3) fails to satisfy wind conditions
of approval and mitigation measures, (4) conflicts with the City’s General Plan, and (5) will
generate new or more severe significant environmental impacts, thus requiring additional
environmental review under CEQA.
Thank you for your consideration of Wareham’s views on this matter. Please do not
hesitate to contact me, Rich Robbins, or Geoff Sears with any questions regarding the
correspondence.
Very truly yours,
RUTAN & TUCKER, LLP

Matthew D. Francois
MDF:cm
cc:

Charlie Bryant
Christine Daniel
Michael Guina
Sheri Hartz
Andrea Visveshwara
Rich Robbins, via email only
Geoff Sears, via email only
John Gooding, via email only

17

Wareham has also provided below-grade parking in other communities, including Berkeley.
The fact that below-grade parking may not have made sense on another Wareham project in
Berkeley is irrelevant to whether there are feasible alternatives for the Project site that honor the
integrity of the City’s zoning process and the neighborhood of Parcel B.
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