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STAFF REPORT
Agenda Date: February 27, 2020
Report Date: February 20, 2020
TO:

Emeryville Planning Commission

FROM:

Diana Keena, Associate Planner
Community Development Department

SUBJECT:

Accessory Dwelling Units Ordinance (ORD20-001)

SUMMARY:
Consideration of amendments to Article 14 of Chapter 5 and related provisions of Title 9,
Planning Regulations, and to Section 8-1.05 of the Building regulations, to make state-mandated
changes related to Accessory Dwelling Units and Junior Accessory Dwelling Units.
BACKGROUND:
An Accessory Dwelling Unit (ADU) is a single dwelling unit located on a lot with an existing
residential use. An ADU is an accessory use.
The State first required cities to allow ADUs (then called secondary dwelling units) in 1988;
because a conditional use permit was required, and the lowest density residential zone in
Emeryville (the RM Medium Density Residential Zone) permits two units on a lot by right, the
provision was not used in Emeryville. In 2003 the state made ADU permits ministerial, meaning
that if they meet code requirements, staff must approve them. In 2016, Emeryville approved two
accessory dwelling units, and the State passed legislation further limiting restrictions and
requirements for ADUs. In 2017, the City adopted code amendments in response to the 2016
State law.
In 2019 the State legislature passed, and Governor Newsom signed, a series of laws to make it
easier to build ADUs and to require cities to allow Junior ADUs – dwelling units created within
existing residential buildings that may use sanitary facilities outside of the Junior ADU. Cities
must enforce the State-mandated changes as of January 1, 2020.
Most of the required changes are in Assembly Bill 881 (AB 881). AB 68 addresses Junior
ADUs. AB 587 allows cities to permit affordable ADUs to be sold separately from the principal
dwelling unit if built by a non-profit for low-income households. Senate Bill 13 addresses
delayed enforcement of the Building Code for existing ADUs except for health and safety issues.
AB 670 limits home owners associations restrictions on ADUs and Junior ADUs. State law from
2018 defines a Junior ADU as a unit up to 500 square feet in size, within the walls of a single
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family unit, with a separate entrance and an efficiency kitchen, which includes appliances,
counter, and cabinets.
The proposed ordinance would modify the Article 14 of Chapter 5 of the Planning Regulations,
and other related provisions of Title 9, Planning Regulations, and Title 8, Building Regulations,
of the Emeryville Municipal Code to reflect these new State requirements for ADUs and Junior
ADUs.
DISCUSSION:
The State statutes adopted in the fall of 2019 require cities to amend their planning regulations
for ADUs. The attached table summarizes the current Emeryville regulations and the new State
requirements for the topics that would change.
The new state laws require cities to allow Junior ADUs (units that can share sanitation facilities
with another unit in the building), reduce approval time, allow ADUs on lots with more than one
existing unit, allow multiple ADUs, decrease the minimum size of an ADU, allow parking in
setbacks, and allow owners to request a five-year delay in enforcement of building codes except
for health and safety issues. Also, cities may not require owner occupancy, correction of
nonconforming zoning conditions, compliance with minimum lot size standards, replacement of
parking when a garage or carport is converted or replaced, or compliance with setbacks when
converting existing structures to ADUs. Cities must allow ADUs of 800 square feet even if
standards prohibit them, and cities must prohibit short-term rental of ADUs. Cities may allow
separate sale of affordable ADUs, and cities must include a plan to incentivize and promote
affordable ADUs in the next Housing Element.
Emeryville’s current ADU ordinance, based on the 2016 State legislation, limits the floor area of
ADUs to 50% of the primary single unit floor area, or at least 500 square feet and up to 1,200
square feet. The new laws have several rules on size of unit.
•
•
•
•

The default maximum size for a detached ADU is 1,200 square feet.
Cities may limit the size of an attached ADU to 50% of the existing principal unit.
Cities may set the maximum ADU size at 850 square feet for studios and one-bedroom
units, and 1,000 square feet for ADUs with two or more bedrooms. (That would be
stricter than Emeryville’s current ordinance in some cases.)
Cities are required to issue building permits for ADUs that are up to 800 square feet in
area, are up to 16 feet in height, and have 4-foot side and rear setbacks, waiving any
Planning provisions that would prohibit them.

The simplest way to comply with all of these size rules is to prohibit ADUs from being larger
than the largest existing unit on the lot, and waive planning requirements that would prohibit an
800-square-foot, 16-foot-tall unit with 4-foot setbacks on a lot.
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In Emeryville, residents of ADUs that are separate, detached units are currently allowed to
operate short-term rental – rental for periods less than 30 days - of a room any time and the entire
unit for up to 90 days a year, with a permit. The new State laws require cities to prohibit shortterm rental of ADUs approved under the 800-square-foot rule. Keeping track of which ADUs
were approved under that provision of state law would be difficult. The simplest way to meet
this state requirement is to prohibit short-term rental of all ADUs even if they are separate,
detached units.
The new State laws addresses common interest developments, prohibiting home owners
associations’ covenants, conditions and restrictions (CC&Rs) from prohibiting or unreasonably
restricting ADUs or Junior ADUs. Cities do not regulate CC&Rs. Therefore, this provision in
State law does not require a change to the Emeryville Municipal Code.
Choices and Housing Committee Recommendations
The new state ADU laws leave four choices to cities. On February 5, 2020, the Housing
Committee made the following recommendations regarding these choices:
• Apply State rules for number of detached ADUs on a lot to attached ADUs, because the
state laws do not address the number of attached ADUs on a lot.
• Allow ADUs up to 1200 square feet or the size of the principal unit, whichever is smaller,
to avoid confusion of varying sizes and to avoid making the new ordinance stricter than
the 2018 ordinance. [In the attached resolution, staff has opted to eliminate the 1,200
square foot size limit altogether, and simply state that an ADU may not be larger than the
principal unit.]
• Prohibit short-term rentals in all ADUs, to avoid the confusion of prohibiting short-term
rentals in only certain ADUs.
• Not allow separate sale of affordable ADUs (as optionally allowed by the new state
laws), because it would preclude more efficient development of affordable units. The
Committee said building an ADU would only have marginal short-term impacts on
housing supply, and would not make sense in Emeryville, where more units could be
created on a lot in other ways.
FINDINGS:
In order to recommend adoption of the changes to the Planning Regulations, the Planning
Commission must make the findings required by Section 9-7.1305. Staff believes that these
findings can be made for the following reasons::
(a) The proposed amendment is consistent with the General Plan.
The proposed amendments implement General Plan goal LU-G-4, “A mix of housing types”
and Housing Element Goal H-4 “Provide a wide variety of housing types appropriate for
households at all socioeconomic levels and with a variety of lifestyles and preferences”,
because they encourage development of a housing type that generally accommodates smaller
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household sizes and lower incomes, which is necessary to mitigate the housing crisis at both
a local and state level.
(b) The proposed amendment is necessary for public health, safety and welfare or will be of benefit
to the public.
The proposed amendments are necessary for the public health, safety and welfare because
they facilitate and expedite development of a type of housing where the infrastructure to
support such housing already exists, and more housing units are needed as quickly as
possible to mitigate the declared state and local housing crisis.
(c) The proposed amendment has been reviewed in compliance with the requirements of the
California Environmental Quality Act.
The proposed amendment is exempt from the requirements of the California Environmental
Quality Act (CEQA) under Public Resources Code Section 21080.17, which provides that
CEQA does not apply to the adoption of an ordinance to implement the provisions of
Government Code Section 65852.2 pertaining to Accessory Dwelling Units.
(d) For a change to the Zoning Maps, that the subject property is suitable for the uses permitted in
the proposed zone in terms of access, size of parcel, relationship to similar or related uses, and
other relevant considerations, and that the proposed change of zoning district is not detrimental to
the use of adjacent properties.
No changes to the Zoning Map in Figure 3.103(a) or the Zoning Overlay Map in Figure 93.103(b) of the Planning Regulations are proposed.
RECOMMENDATION:
Staff recommends that the Planning Commission recommend City Council adoption of the
proposed amendments to the Planning Regulations and Building Regulations as detailed in the
attached resolution.
Attachments:
• Table of Current Emeryville Regulations and New State Requirements
• Resolution

Accessory Dwelling Units - Emeryville Current Regulations and New State Requirements
Topic
Current Regulations
New State Requirement
Allow up to 500 sq ft, within walls of single family
Not defined in houses, only
Junior ADUs
unit, separate entrance, efficiency kitchen single-room occupancy
appliances, counter, cabinets
Time for City to act
on application

120 days

Nonconforming
zoning issues

Must be corrected for ADU to Do not need to be corrected before ADU can be
be approved on lot
approved on the lot

Minimum lot size

Meet standard for zone

No need to meet standard

Other use on lot

One single residential unit

One or more residential units

Number of ADUs on
One ADU
lot

60 days; if concurrent with application for other
unit, 60 days after approval of other unit

Bill, Government Code
AB 68 SEC 1, AB 881 SEC 1,
SB 13 SEC 2.1 GC65852.22,
GC65852.2(e)(1)(A)(i-iv)
AB 68 SEC 1, AB 881 SEC 1,
SB 13 SEC 1
GC65852.2(a)(3)
AB 68 SEC 1, AB 881 SEC 1
SB 13 SEC 1.1
GC65852.2(e)(2)
AB 68 SEC 1, AB 881 SEC 1
GC65852.2(a)(1)(B)(i)
AB 68 SEC 1, AB 881 SEC 1
GC65852.2(e)(1)(A-D)

On lot with one unit - one ADU and one Junior ADU
in existing building and one detached ADU; on lot
AB 68 SEC 1, AB 881 SEC 1
with more than one unit - at least one or 25% of
GC65852.2(e)(1)(A-D)
existing units in existing space and two detached
ADUs [we can add attached]

Attached can be limited to 50% of principal unit.
Detached default is1200 square feet. City can limit
50% of existing unit, at least
both to 850 sq ft, 1000 for 2 bedroom. [City draft:
Maximum size ADU 500 square feet, no more than
no larger than largest existing unit on lot.] Waive
1200 square feet
planning regulations that prohibit an ADU that is
800 sq ft, 16 ft tall, with 4-ft rear and side setbacks

AB 68 SEC 1, AB 881 SEC 1
GC65852.2(c)(2)(A-C)

City may not set minimum size that prohibits
AB 68 SEC 1, AB 881 SEC 1,
efficiency: 150 sq ft great room + kitchen, bathroom SB 13 SEC 1
and closet
GC65852.2(c)(2)(A)

Minimum size ADU

300 square feet

Replacement
parking for garage
conversion

Required, must meet location
standards unless there is no
Not required
other way

AB 68 SEC 1, AB 881 SEC 1,
SB 13 SEC 1
GC65852.2(a)(1)(D)(xi)

ADU parking

Not required, must meet
standards, can be tandem

Same plus may be in setbacks

AB 68 SEC 1, AB 881 SEC 1,
SB 13 SEC 1
GC65852.2(a)(1)(D)(x)(I-II)

Setbacks

Not mentioned

Rear and side setback 4 feet. No setback
requirement for conversion of existing structure

AB 68 SEC 1, AB 881 SEC 1,
SB 13 SEC 1
GC65852.2(a)(1)(D)(vii)

Owner occupancy

Required for primary unit or
ADU

Not required for ADU. Required for Junior ADU:
owner occupy primary unit or Junior ADU

AB 881 SEC 2, SB 13 SEC 2
GC65852.2(a)(6)(B)

Short-term rentals

Allowed in detached units

Prohibit in units allowed under 800 square feet rule AB 68 SEC 1
[City draft: prohibit in all ADUs and Junior ADUs]
GC65852.2(e)(5)

Separate sale of
ADU

Prohibited

City may allow if built by nonprofit for low-income
households [Not recommended by Housing
Committee: inefficient]

Enforcement of
Building Code

Not mentioned

Allow owner of existing ADU to delay enforcement 5 SB 13 SEC 3
HSC17980.12(a)(3)
years except for health and safety issues

Not mentioned

Homeowner associations' codes, covenants and
AB 670 SEC 2
restrictions may not prohibit or unreasonably
CC4751(a)
restrict ADUs or Junior ADUs [cities do not regulate
HOAs so not in City code]

Common interest
developments

AB 587 SEC 1
GC65852.26(a)(1-5)

